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Form B-2

BUYER'S COMPLAINT FOR
BREACH

Practical Application: This form is a generic template. Coun-

sel should seek to mmdify to facts of case and include additional counts
when ‘warranted.! Two possible factual scenarios are presented in
order for counsel to grasp general concept of pleading. One schotar
noted that *‘a practitioner when pleading a cause of action should::
provzde far a breach of an obligation not a breach of warramy and .
alternatively plead all provisions of Article 35 as the “CISG Article 35
does not contain a specific rule for warranted characteristics.” Instead, _
the selfer generally vouches forall quahues which the buyer is entitled |
to expecl from the goods underthe contract® and therefore a complaint
should not be limited to only express terms of a contract. This sug-
gestion is énclosed, but based on the author’s research the majority of

© pleadings filed in the United States, courts have distinguished between- E
a *breach of contract claim’’ versus “breachof warranty,” The author -~
leaves this to the prictitioner’s discrelion but with the caution that: - ..~
if “obligations™ is employed that counsel should be prepared to edu- -
cate the court and maybe even opposing counsel as to the distinction.
under the CISG. On this note, counsel should review local federal taw-
to ensure complamt is in compliance prior to filing with the court

! See also Magellan Int’l v. Salzgitter Hundel, 76 F. Supp. 2d 919, 1999 U.S. Dist, LEXIS
19386, 1999 WL 112288468 (N.D. Ili), also at available hitp:/fwww.cisg.law.pace.edu/
c;qg/waisfdbicasesﬂ%IZO’?uE Jitml#eabe for pleading requirements. '
~ %See Joseph Lookofsky, Understanding the CISG in the USA (2d f:d Kluwer Law
{nternational 2003) pp 74-75.

3 8ce’ Schwenzer in v. CaemmcrerlSch!echtnem, Kommentar’ zum emhmt!mhcn
UN-Kaufrecht, 2d ed., Munich 1995, Art, 35 n. 37; Standinger/Magnus, op, cit., Art, 35
n, 16; Conrad, Dic Lieferung mangelhafter Ware als Grund fitr eine Vertragsaufhebung
im eisheitlichen UN-Kanfrecht (CISG) unler Beriicksichlipung des 6ffentlichrechtiich
bedingten Sachmangels [Delivery of Defective Goods as a Condition for Contract
Avoidance Under the CISG with Special Regard to Defects Cdu‘)f‘ad by Admxmstmtwc
Law], 1Thc:<;:sj Zunch 1999, P 7 .
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A PRACTICAL GUIDE TO THE CISG
[NAME OF COURT]

[PLAINTIFF'S NAME]
Plaintiff

v. 0 .07 Case No. [INSERT NUMBER]
S g * COMPLAINT

[DEFENDANT'S NAME] . ..
Defendant

COMPLAINT AND MON ETARY RELIEF SOUGH’I’

Plamtsz [PLAINT!FF’S NAME] by and through undersxgned
counsel, files this Complaint agaxmt Dafendant [DEFENDANT’S
NAME] and states as follows:” "~ * 7 T

7 JURISDICTION AND VENUE |7

1 Tins Court haq S‘ubjCCt matter jumdu:tzon puremnt 18 U S.C.
§ 1331 in that this:is a civil action arising under the treatises ofthe United
States, specifically the United Nations Convention on Contracts for the
International Sale of (Goods (hereinafter “CISG"), opened for signature
April 11, 1980, S. Treaty Doc. No. 9, 98th Cong., E“ Sess. 22 (1983}, 19
1.L.M. 671, reprinted at, 15 U.S.C. app. 52 (1997). - A

2. Defendant has contmuamly ‘conducted’ commercxai activities
within' thé’ United States with Plaintiff and also ‘conducted aéts’ outside
the United States having a direct effect within the United States, to wit:
negotiating contracts with Plaintiff, selling products to Plaintiff, These
activities were -such that.normally could be engaged in by a private
party in the relevant: marketplace; thus constituting a “ccmmercial
activity” thereby etstabl:shing personal jurisdiction over the parties.. -

"~ 3. Venue is proper pursuant to 28 U.S.C.§ 1391(f)(1)asa eubctantxal

part of the events giving rise to the claims and causes of actlon occurred in
this District and Dlvmon

THE PARTIES

4, P]amuff fPLAINTIFF'S NAME] (heremafter referred to” as
“Buyer”) is a corporation existing under the laws of {STATE COUNTRY

B-18



FORM B-2: BUYER'S COMPLAINT FOR BREACH

OR STATE], having its principal place of having a principal placc of
business and registered agent at [STATE ADDRESS].. | | -

5. Upon - information and belief,. Defendant, [DEFENDANT’S
NAME] (hereinafter referred to as “Seller”), at all relevant times to this
Complaint, has been and is a ccrpcratmn and exxstmg under the laws of
[STATE COUNTRY OR STATE} ‘ -

e e PRESENT FACTUAL BACKGROUND G
[INSER’I‘ RELEVANT FACTS IN CHRONOLOGICAL ORDER]

Factual Scenarw 1

E '[INSERT‘ NﬁMBERj Cause of Actioﬁ o
. {(Breach of Contract). .
[E g Artlcles 30 through 44]

TF ASSERTING AVOIDANCE IN SERT LANGUAGE AND NOTICE :
REQUIREMBNTS

6. On'or about [INSERT DATE] Buycr cntcreci into a wrltten agree-
ment (hereinafter referred to as “Agreement”) with Seller to [INSERT
PRODUCT] with an agreed purchase price of [INSERT MONETARY
AMOUNT AND CURRENCY] to be delivered to Buyer on [INSERT
DATE] the Buyer agreed to pay Seller [INSERT DATE] upon delivery,
A copy of the Agrecmcnt is attached hereto as "“Exhibit A » The Agree-—
ment is valid, binding, and enforceable under the CISG.- 1+

7.Onor about [INSERT DATE], a representative of Buyer contacted
SeHer and conﬁrmcd that the ordered goods failed to conform with the
terms of the Agmemcnt and sent a correspondence thereafter confirming
the conversation. See copy of facsimile dated [INSERT DATE], attached
herctc as “Exhibit B.” o o
# 8, On'or about [INSERT DATE], Seller niotified that {héy would cure
the defect within seven (7) business days A copy of the conﬁrmaticn is
attached hereto as “Bxhibit C.”7- -~

9. On or about [INSERT DATE], a rcprescntanvc of SeHer contacted
Buyer and informed them that the goods would not be ready until [INSERT
DATE]. Buyer indicated that the new business date was unacceptable as
time was of the essence as stated in the Agreement and indicated that it was
declaring the contract avoided pursuant to Article 49 of the CISG. A copy
of Declaration of Avoidance is attached hereto as “Exhibit D.” . -
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- A PRACTICAL GUIDE TO THE CISG

. 10. On or about [INSERT DATE]; Buyer entered into a new contract
with a third party to fill the térms of the' Agreement with Sellerat a purchase
price of [INSERT MONETARY AMOUNT OR CURRENCY} appromu
mately three times the amount that was chdrged by Seller. : :

11. On [INSERT DATE], Seller sent invoice to Buyer demandm g the
acceptance of the delivery and payment under the terms of the Agreement.
A copy of invoice attached hereto as “Exhibit D.” Buyer refused to make
payment reasserting its avmdance of thc Agreement A copy attached
hereto as “Bxhibit B.”. - i S

12. The parties expres'ﬁy agreed that all goods were to be de]wared in
conformity with the Agreement. Buyer had indicated to Seiler the impor-
tance of the specific goods for a new project it was under taking.

13. Seller’s failure to deliver the goods in conformity to the terms of
the Agreements resulting in a material breach of the Agreement,

14. On [INSERT DATE] when Seller agreed to deliver conforming
goods and then subsequently failed todeliver ontime constituted a material
breach of the Agreement as both parties agreed that time was of the essence.

15. Seller’s failure to comply thh the new delivery date caused
Buyer to seek the material at a competitor of Sellers,

16. The actions of the Seller constitutes a fundamental breach and
therefore Buyer declares that it is entitled to avmdance of the Agreement

| - [AND!OR]
Factual Scenarm 2. ' e
' BREACH OF WARRANTIES

_ [OR]

. “OTHER OBLIGATIONS” e
{Insert Obhgatxon] SURARRS

.. 1. On [INSERT DATE] Buyer entered into a wntten agreement WIth
Seller [INSERT DESCRIPTION OF GOODS} with an agreed purchase
price of {INSERT MONETARY AMOUNT AND CURRENCY] to be
delivered to Buyer on [INSERT DATE] the Buyer agreed to pay Seller
one half or [INSERT AMOUNT] prior to shipment and the remaining
balance upon dehvery Buyer spemﬁc‘ﬂly ordered [DESCRIBE GOOD]

A Counsel can combine breach of céntmct clnims and breach of warranty claims. The
claims were presented separately for demonstrative purposes. - ' : :
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FORM B-2: BUYER'S COMPLAINT FOR BREACH

for its business, which was made known to Seller prior to its purchase.
A copy of the Agreement is attached hereto as ““Exhibit A.” L

- 2. On or about [INSERT DATE], a representative of Buyer ccntacted
.Se!!er and confirmed that the ordered Goods should be sent upon receipt of,
their first instaliment. See copy of facsimile dated. [INSERT DATE],
attached hereto as “Exhibit B.” A copy of check or money order:
# [INSERT NUMBER] attached hereto as “Exhibit C.

.. 3. On [INSERT DATE], Buyer received and, accepted the shlpment
and the final payment to Seller in the amount of [INSERT MONETARY:
AMOUNT]. A copy of check or money order # {INSERT NUMBER]
attached hereto as . “Exhibit D.”

. 4. On [INSERT DATE], Buyer sent netice to the Sel!er that
* the. [INSERT NONCONFORMITY] and demanded return of payment.
A copy of Nonconformity Notice is attached hereto as “Exhibit B.”

+ 5. On {INSERT DATE], Seller informed Buyer he would not refund
payment and the there was no warranty for the goods A copy attached
hereto as “Exhibit E.” . P ST P T

[INSERT NUMBER] Cause of Action
(Breach of Express Warranty or “Other Obligations™ [Insert Obligation])
S [Baseci on Contract-ua! Terms or Implied"i‘-erms}u
6 Plamtlff repeats and realleges each a!legatxon in paragraphs Sk
through “5" of the complaint as if fully set forth:at length herein..

.. 7. In its proposal, Seller expressly warranted that the goods would»
endure high temperatures. This warranty was incorporated into the Agree-
ment. A copy of the Agreement is attached hereto as “Exhibit A.”

8. Notwithstanding the foregoing express warrantles, the goods were
unable to withstand the temperature.- : :

. 9. The failure of the goods to wﬁhstand the temperature rendcred'
the goods unusable for further use and also resulted in [INSERT SUB-
SEQUENT FAILURES]. o

10. The failure of the goods to withstand h]gh heat constitutes
a breach of the Selicr 8 express Warranty

[AND/OR]

[INSERT NUMBER] Cauqe of Action
(Breach of Implied Warranty or “Other Obllganons”)
[E.g. Articles 35 and 41}~ - - :
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11, Plaintiff repeats and realleges each allegation in paragraphq “I
through “10" of the complaint as if fully set forth at length herein. -

12. In order for the goods to be useful and for their mtendcd purpme,
the goods must be able to withstand heat of over 100 degrees.- '

13. Seller is a manufacturer of goods mcludmg the type of goods *zold
to Buyer and dealing in goods of this kind. -

14. As merchant in such goods, Seller :mphedly warranted that the
goods would be merchantable qual:ty A copy of the Agreement i5 attached
hereto as “Exhibil A o P

© 15, Notw;thstandmg the 1mphed warranty that the goods were of
marchmtable quality, the goods were not of quch quahty for one or
more of the foilowmg reasons: : T -

[INSERT DEFECTS]

16 Aq a rea‘.uit of Lhe foregomg defectq in the demgn and!or manu-
facture of the goods, the goods were virtually unusable and subject to -

[ INSERT‘ CONSEQUENCES}

17 Notwuhst'mdmg Buyer 5 expendlture txme and monies in endea»
voring {0 repazr the goods Buyer was unable to use 1he goods at high
temperatares. - ‘ " P AR

18. Buyer ha*; notsﬁcd Seller on numerous occasions seekmg to
-reqolve thna matter but Seller haq faxled to remedy same, . - - -

PRAYER FOR RELIEF

WHEREFORIZ Plamt:ff Buyer respectfully request‘; for rehef as
follows: 0
+. 1. The avmdance of the Agreement dated [LNSERT DATE]

e Lost proﬁts in the amount of [iNSERT AMOUNT]
3

. The arnount mcurred by the Piamuff to cover for the goods not
delivered in the amount of {INSERT AMOUNTI.

[AND/ OR]

1. This C{)urt ﬁnd‘; that Defcnddnt breached the expre*as warranfies as
to the capabilities of the goods. .~ -
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FORM B-2: BUYER’S COMPLAINT FOR BREACH

2. This Court finds that Defendant breached the iraplied warranties of
merchantability that the goods were fit for ordinary use.

3. That this Court award damages to Plaintiff including but not lim-
ited to the return of the purchase price, amounts expended to repair the
goods, lost productivity stemming from the failure of the goods to perform
in the amount of [INSERT AMOUNT].

{AND]

4. Incidental damages.
5. Costs, .
6. Attorney fees pursuant to [REFERENCE PROVISION IN
CONTRACT, IF APPLICABLE].
7. Such other relief this Court shall deem just and necessary.

Dated: [INSERT DATE],

[SIGNATURE OF ATTORNEY]
[TYPED NAME OF ATTORNEY]

Attorney for Plaintiff

[ATTORNEY’S ADDRESS]

[ATTORNEY’S TELEPHONE AND FACSIMILE, IF WARRANTED
BY FEDERAL RULES]

[ATTORNEY’S BAR NUMBER]

B-23



