REPORT OF THE SPECIAL COMMITTEE ON UNIFORM
INTERNATIONAL BALES OF GOODS ACT

This Committee was ereated by action of the Executive Committee
at the 1963 Annual Meeting in Chicago.

The Uniform nternational Sales of Goods Act was initially pro-
duced by the Internationsl Institute for the Unification of Private
Law (known as The Rom= Institute and sometimes referred to as
UNIDROIT) and the final draft was completed in 1962.

At the request of The Rome Institute the Netherlands Govern-
ment called a Diplomatic Conference to be convened at The Hague
on April 2, 1964 to consider putting this draft as finally approved at
the Diplomatic Conference to the participating nations for govern-
mental ection.

The United States was invited to send an official delegation to the
Conference at The Hague to participate in the deliberations, and to
gubmit any comments or suggestions concerning the drait to The
Netherlands Government by January 1, 1964 for transmission to
and coneideration by the nations invited to participate in the Con-
ference.

When the Secretary of Btate received the invitation from The
Netherlands Government, the State Department, on the recommenda-
tion of several groups ® had already sponsored the adoption of a joint
resolution by the Congress, which if adopted would authorize the
President of the United States to accept membership for the Govern-
ment of the United States in both The Hague Conference on Private
Internationa}l Law and The Rome Institule, and {o appeint United
Siates delegates to meetings of the two organizations.

In snticipation of the passage of this joint resolution the Secreiary
of State contacted the Conference and requested that a representative
of the Conference be designated to serve on an Advisory Committee
on Private International Law under the chairmanship of the Legal
Adviser of the Department of State, to assist and advise the Secretary
of Btate in formulating official positions pertaining to United States
membership in these éwo groups.

The joint resolution was passed by the House on November 4,
and by the Senate on December 17, and was signed and approved by
the President on December 30, 1863.7

18¢e the reports on the Ninth Session of The Hague Conference in the 1061

Handbook at pages 71 to 74 and 178 to 185,
2 Pyhlic Law B8-244, 88th Congress H.J. Res, 778, 77 Btat. T75.
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Even before this Committes was appointed contact was esteblished
with John P. Bracken the representative of the American Bar Aesotis-
tion on the International Bar Association's Committes to review the
draft of the Uniform International Sales of Goods Act and with Pro-
fessor John Honnold of the University of Pennsylvanis Law School
who had been following the progress of the Uniferm Act® and the
legal adviser requested Profeseor Honnold to prepare cbeervations
on the Uniform Internationai Sales of Goods Act looking toward
correlation of its provisions with the Bales Article of the Uniform
Commercial Code.

Professor Honnold’s report was submitied to this Committes and
to the State Department on December 16, 1083, and the Btate
Depsriment’s official report based thereon was transmitted to The
Netherlands Government in January, 1984 for ciroulstion among the
other nations invited to participate in the Diplomatic Conference.

On March 9, 1984 & meeting of the Advisory Committee on
Private International Law was held at the State Department in Wash-
jington, D, C., and Commissioners Joe C. Barrett of Arkansas and
James C. Dezendorf of Oregon were appointed by the Becretary of
State as members of the Advisory Committee as representatives of
the Conference. Executive Director PDunham was also invited to
attend the meeting.

Based upon recommendations made at the Advisory Commitiee
Meeting and immediately thereafter the official United Btates delega~
tion to the Diplomatic Conference to be held in The Hague commenc-
ing April 2, 1964 was named consisting of Richard D. Kearney.
Deputy Legal Adviser, Chairman; John N, Washbum of the Legsl
Adviser's Office; Professor John Honnold of the University of Pennsyl-
varia Law School; Professor Soia Mentachikoff of the University
of Chicago Law School; and Commissioners Barrett and Degendorf.

The Diplomatic Conference at The Hague duly convened on April
32,1964 and adjourned on April 25, 1964.

The official report of the delegation to the Secretary of State is as

follows:
Report of the Delegation of the United States of Amerios to
‘The Diplomatio Conference on the Uridcation of Law

Governing the futernational Sale of Goods
The Hague, April 2-25, 1064

1. BacgaroUND

L [Initial Problems in Connection with United States Participation
An invitation to attend the Diplomatic Conference to be held April 224,
1964, at The Hague, Netherlands, wasg extended to the Government of the
 Qee 107 Dniversity of Pennsylvania Law Review 209.
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United Blates by diplomstic nots No. 6038 duied RMay 20, 1683, from the
Netherlands Ambesador to the United Btates of America, Dr. van Reijen,
seling upon instructions from his Government. In his note he indionted that
the conferenca was boing convened by the Government of ths Netherlands ot
the request of the Intemationa! (Rome) lostitute for the Unification of
Private Law and stated that the agendn of the conference would incloda two
dmft Conventions involving Unifornn Laws conceming the internationsl mlo
of goods and formation of contracts for such sales,

The Government of the United Stotes was not in a pogition to reply to this
official invitation to be yepresented st the conference until after it had setually
been authorised to become a Member of the Rome Institute. Authorisation
for the United Sintes Covernment to participste in the Rome Institute wes
granted in Public Law 88-244, & joint resolution spproved by the President
ont December 30, 1883,

With Congressiopal suthorisstion for United Blates participation in the
Rome Institute coming s mere three months prios to the opening of the
Ssles Conference at The Hague, and coming somewhst sooper than even the
most optimistic proponents of the legislation had expected, there was no
possibility of armnging for & comprehensive review of the legal issues involved
with a view to formulsting positions to be taken by the United Btates Govern-
ment at the Conference. These legnl imues were both complex and numerous
as & result of the broad scope of the subjects on the ngenda of the conference,
Fhere had been no direct United States participation in any phese of the
preparatory work, which had been proceeding under the puspices of the Rome
Institute since before World War II. ‘There was no orgnnization in the United
Btates of America, either public or privale, which had, during the prepartory
work on the unification of the law of ssles, made an effort to provide for
{nited States participation in the conference.

The lengthy history of the formulstion of the Draft Law on sale of goods
illustrates n variety of the problems connected with United Biates participation.
The Brst draft was formu’ated in 1936 by o Specinl Commission established
in 1931, The second draft wes prepared in 1039, The First Diplomntic Confer-
ence on the Unification of Law Governing the International Bale of Goods,
held at The Hbgue, November 1-10, 1851, while approving the essential
provisions of the second draft of 1939, suggested significant modifications. The
Commission nominr'ad st the 1851 Conference to resume work on the draft
in the light of the resolutions sdopted by the conference snd contained in its
Final Act took until 1956 to produce a new draft. By that time the guiding
spirit behind the draft, Emest Rabel, had died, and the text of 1002-1963,
which was actually the one to be considered at the April 1964 Conference,
refiected his views to an even lesser extent.

II. Organization of the United Stotes Delegotion

Tn response to Public Law 83-244 the Becretary of Btate on February 14.
1064 esiablished an Advisory Committee on Private Internationsl Law under
the chairmanship of the Legnl Adviser of the Department and invited the
leading law amsociations in this field to designate representatives to serve on
the Commitiee. Nine of these organizations, representing the judiciary, prac-
ticing attorneys and legal scholars, bave individuals serving on the Committee.
The Department of Justice iy also represented.

In his letter of February 14, 1064 to these organisations and the Department
of Justice, Becretary Rusk indicated that the most urgent matter with which
the Committee would be required to deaf in the immediate future would be
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meatingoftbeAdvhutyCommimeoanhB,leu.andinpuuwhr
daisnntinsmetwoindividuﬂsamonsthm to begin immediately the esssntial
pmpmwrywmkonthetwonnifmlamonthem&o!thswcmfeb
ence, enshled the Committes to bold & Fruitful discussiot on March B oo the
fegal ieques singled out in reporis presented by Projessor Honnold (on the
draft Convenlion concerning & uniform law on interpational gle of goods) and
Profemor Mentschikoff {on the draft Convention conoermning & yniform law
on the formation of contracis for the internaticnal sale of goods}. The initial
selection of the individual rapporieurs was made with the nesistanss of the
Nntional Conference of Commissioners on Uniform State Laws, which bad
been represented in the pest ot virious meetings of the Home Institute with
respect to the unificstion of private law.

The Advisory Commiltee discussion. of the legal and related issues facing
the United States delegation at the April confercnce lesd to the following
conclusions: (n) the United Btates delegation undoubtedly ran the risk of
meking itself obnoxicus if it proposed at this late #tage & large pumber of
changes in the two draft conventions and the uniform laws incorporsted in
these conveptions, especinlly #f such instruments were generally accepiable
to the other delegations at the conferenca; (b) bearing in mind the somewhat
unlikely possibility of instruments satisfactory from the United Btates stand-
point being adopted by the conference, the question of whether or not it
would be appropriate to sdhere 10 the convention or conventions adopted by
the conference should be left open; () our Constitutional provision oo f{oreign
commerce was deemed to show conclugively that the subject matter of the
April Conference wes eminently gualified for Federa! action and thereby o
obviate the necessity for inclusion of any Federnl clause in the draft conven-
tions before the conference.

I1. Tae CoNFERENCE

. Organization

The Diplomatic Conference on the Unification oi Law governing the Inter-
natiopal Sale of Goods, which met at The Hague April 2-25, waa attended by
representatives of twenty-eight States, with four States bring represented by
cheervers. After electiong Mr. C.W.A. Bchurmann of the Netherlands ns
President, the Conference estoblished three principal cominittees—the Com-
mittes on the draft uniform law governing the internationai sale of goods,
chaired by Mr. Bcburmann; {he Clommittee on the draft uniform lew governing
the formation of contracts for the international sale of goods, of which
Mr. Mario Matteucei of Italy wns the chairman; and the Committee on the
draft Convention relating to s Uniform Taw on the International Saje of Goods,
cheired by Professor B. A, Wortley of the United Kingdom. Ali the States
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represented ot the Conference wero members of thess committess. The Bales
Committes beld 25 semsions between April 2 and 31; the Formetion Committee
heldlameﬁnpbetweenAprﬂzmdls;mdmeCnnvmﬁanmmitmhe!d
7 meetings between April 14 and 31.

Opemﬁnsupa:toisndundertbnwgiaofaacba!thethmemainmm-
mittees were working groups of working parties, described os “groupes de
travail” at the Conference, which were callad into sction to producs & consonsus
whwdiﬁcultmdwmp!upmbhmmﬂimmbrw;httheworko!ﬁw
full committee to a temporery impasse. Members of each of these working
groups were designated by the Committee chairmen, with such designations
heing informal enough to permit delegations wishing to be represented on a
particular working group to volonteer for much duty with » good chance of
being sllowed to do so, The texta .1 the various articles which the working
groups brought. back {o the main comimittees for adoption by the Iatter formed
smendments which were distributed as were ordinary nmendments submitted
by individual delegalions, but with the identifying label “WORKING
GROUP" (“GROUPE DE TRAVAIL™. The texts of such articles hammered
out in the working groups were very difficult to upset, Jet alone change, in
the committees and usually were pdopted as they were reported out by the
working groups. The working groups of the Bales Committes reporied out at
least 921 smendments; the working groupa of the Formation Committee
reported out at lenst 19 pmendments; and the working groups of the Conven-
tion reported cut 7 amendments.

In addition o the three main commiltees thers were two other important
Committees with major roles at the Aprit Conference--the Coordination
Committes, chaired by the President of the Conference, and the Drafting
Committee, chaired by Baron F. van der Feliz of the Netherlands. Members
of the Coordination Committee in addition to Mr. Bchurmaon were the four
Vice-Presidents of the Conference and the Cheirmen of the Conference Com-
mittees. The task of the Coordination Committeo was to keep the work of
the conference proceeding in an ordetly and sensible maoner although ot &
fast tempo. The Drefting Committee was theoretically charged with the
task of comparing langusges, but in fact served na o mejor means for elimi-
aating both textusl and substontive differencen. It had six members, including
Professor Honnold from the United Btates delegation, The task of tidying up
the various rough spots in the ¥rench and English texts of the instruments
proved to be onerous and extremely time-consunning.

The adoption of the final version of the French and English texts of each
of the copventions formulated ut the April Conferencr took place in the course
of plensry sessions between April 23 and April 25. These seven plenary
sessions were presided over in a very able fashion by Mr. Schurmann, the
Dutch Ambassador-designate to the United States of America. At the fasal
geasion on Saturday afternoon after the finsl proposals of the Drafting Com-
mittee had been adopled, the Chnirmse addressed the Conference, not in
French sn had been the case 8t the first plenary session on April 2 but in
English, thus continuing his alternate use of French and ¥nglish during the
entire Cooference, Bhortly thereafter the Final Ach wae migned by nll delega-
tions present, 27 in pumber, and then the Tresident declared the Conference

closed.

11. Draft Uniform Low Governing the Interational Sale of Goods

The problems in connection with this Uniform Law that were judged to be
important from the United States Government's standpoint were: {a) the
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Mlﬁrmdimindlutitaemmmal
tesa ticesal . ial tice :

the applicable Inw in two o more countries, and the like; (o) the failure of
Ihedmimaflbehxtoitbeﬁnifomhwwtabimoaceoummmyof
the problems connected with the usages and practices of geabommno coMmeree,
with the result thet the final product was definitely not an international ealea
set from the standpoint of overseas transactions, but o international ect on
eales. (}nApﬁlzainaplannrymmtingtheGonfmmhadtuﬂedmmnpt
an amendment supported by the United States that would have |imited applica-
tion of the Uniform Law to contracts by parties in different comtracting Btates;
consequently, if litigation were now to be commencad in a contmeting State,
that State’s courts could apply the Uniform Law to an internationa] transaction
jrrespective of whether the parties to the contract kave their ploce of business,
or their habitual residence, ina contracting Btate.

The head of the United Ststes delegation, Mr, Keamey, spotlighted these
problems in his plenary statement made Satusdsy morning April 25 st the
outset of the seventh plenary meeting of the Conference. Mr. Keamney pointed
to four specific weakmesses in the Uniform Law on Salea:

(1) the Uniform Law was conceived primarily in the light of external
trade between common boundary nations geographically nesr to each other;
(2) ipsufficient attention had been given to international trade problems
involving overseas shipments; ;
(3) reciprocal rights and obligations as between seller and buyer, viewed
in the light of practical vealities of trade proctices, were not well balanced;
(4) the Uniform Law would oot be understood by individusls in the

commercial field.

The maior objections of the other countries represented nt the Aprit Con-
ference were generally limited to muted echoes of the sentiments expressed by
the United Btates and like-minded delegstions in mising the aforementioned
troublesome questions. However, the lenders of delegations from the Western
European countries adhered to & poliey of “let us finish the job now,” causing
{hem to submerge troublesome points of theory and approach to the more
mundane matters of minor editorial changes in the dmft texts of the uniform
Iawn already before the Conference. In this connection, all delegations cognisant
of the serious defects in the instruments as they emerged from the Conference
were equally copnisant of the need to tske into sccount the position of the
Government of the Netherlands, whick had expended time, money and effort
on & substantial seale to convene and carry through this April Conference.

The principa! efforts to change the drait Uriform Laws were concentrated in
the Committes on the draft uniform law governing the interuational gale of
goods and in ita warking groups. Since working group decisions on mutters
of both substanse and style were hard to distodge, virtually all efforta to make
substantial changes in the Hales law through floor amendments failed. On
occasion the vote was very cluse, as in the case of the pmendment limiting
spplication of the uniform Inw to contracts by parties in “different contracting
States,” which failed to pass when put to the vote at the beginning of the
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pecond plenary seation on April 20rd hoving received 11 voies lot, 11 cgainst,
with two ghstentions. 'I'hemmaiurnhansawhiahmmweﬁuﬂyimﬂod
inthctextolthaunifomlawonﬂalesmeminwmdhythe&i%deh—
gation which obtained overwhelming support (17 votes to 3, with 6 gbatentionn)
at the seventh plenary meeting on April 28tk for its unprecedented proposal
for an additional article providing that soy Btate could, when mtifying or
scceding to the Bales Couvention, declare that it would only apply the Con-
vention to contracts in which theparﬁmmemwhaddamthatlawmtha
Iaw of the contract,

The Uniform Law on Bales suffered from substantial dificultics, generally
scknowledged, in it structure, drafting and internal coberence, yet only very
limibedmmwuaehievedbyeﬁomtocbm@eit.. This waa due in lorge
measure 1o the feeling shared by many delegations at the Conferenca that tha
basic misgivings of a substantial number of delegntions regarding the Uniform
Law were not fundamental and, even if they were, thero persisted an jrrational
fear which the US. delegation was unable to dispel, that o}l of the wark of
the past three decades would go for naught uniess final sotion was taken before
the olose of the April 1964 Conference. Those delogations resisting major
changes in the text of the Uniform Law preferred to blink the fect that in
order to meet a varisty of national preoccupations minor amendment rfter
miner amendment was incorporated inte the Uniform Law with great haste,
which might well have unforeseen consequences.

1I. Short Summary of Major Aspects of the Uniform Low on the International
Sale of Goods Adepted by the Conference

The specific scope of application of the Uniform Law is et forth in ite first
cight nrticles comiprising Chepler I. In paragraph 1 of Article i the application
of the Uniform Law is stated to be “to coniracts of mle of goods entered
into by parties whose places of business are in the territories of different Btates,
in each of the following cases:

) where the contract involves the sale of goods which are at tha time of
the conclusion of the contraet in the course of carringe or will be carried from
the territory of one State to the territory of another;

b) where the acta constituting the offer and the acceptance have been
effected in the tertitories of differcnt States;

¢} where defivery of the gooda is to be made in the territory of a Btate
other than that within whoss territory the scts constituting the offer and
the seceptance have been effected.”

In other parsgraphs of Article 1 the spplicstion of the Law is not made to
depend upon the nationality of the parties and reference sball be made to
babitusl tesidence where a party lo the contract does not have » placa of
businers; snd “for the purpose of determining whether the parties have their
places of business or habitusl residences in ‘different States’ any two or more
States shall not be considered to be ‘different States’ if o valid declaration to
that effect made under Article II of the Convention dated the Ist day of
July 1064 relating to s Uniform Law en the Internationa! Bale of Goods is
in force in respect to them” In accordance with Articles 5 aod 8, the Uniform
Law governs - ly the obligations of the pelier and the buyer arising from a
contract of sole, does not affect the application of uny mendatory provision
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esmwmrwmpmmunmmmmmm
sad is inapplicable “to salea:
a) of stocks, shares, investment securiti negntinble instroments of WoREY;
)] dmd:ip.vmlorsimdt,wbichiswwﬂ!bemﬂ:imwm;
o) of electricity;
d} bywthoﬁtydhwarmemuﬁmwdim"

Definitions and clarifications of expressions like “current price” nnd cencepls
ﬁkafundnmenm!bmchofmtmctwwdluthebindiwm&mmd
mmmapmmwmmummmmu,

cmpmm,mﬁmdmm,mmumawmmmum
obligation to effect delivery of the goods, hand over any document relating
memmdmerthepmpeﬂyinthemodu.nsmquhedhythemm
ard the Uniform Law. Itthentmcmthumby-steppromthatbesim
with delivery of the goods, continues with the handing over of documents
and the transfer ol property, snd ends with eertain other obligations of the
seller. In the many important articles concerned with delivery of the goods,
’ memmpmidommmmobﬁpﬁmdmemiluwmnmm@h
and place of delivery, together with remedies of the buyer for the celler's
fnilure to perform such obligations. Bimilurly, there nre provisions covering
the seller's oblizations as regards the conformity of the goods in which there
are set forth the considerations bearing upon Inck of conformity, the ascertain-
ment and notification of lack of coaformity, and the yemedies availabie to
the buyer for lack of conformity.

In corresponding fashion, Chapter IV lays down the obligntions of the buyer.
Chapter IV begins with an article stating that the buyer ghall pay the price
for the goods and take delivery of them ns required by the contract and the
Uniform Law. A section on payment of the price follows, concerned specifically
with fixing the price, the place and date of poyment, and with the seller's
remedies for non-payment. Then comes the section on teking delivery, which
is defined as oconaisting of the buyer's doing all such acts as bre necessary in
order to ennble the peler to hand over the goods and actually taking them
over. At the end of Chapter IV is & short section on other obligstiona of
the buyer.

Chapter V is concerned with provisicns commoa to the obligaticns of the
seller and of the buyer. Its six sections desl in turn with: concurrence
delivery of the goods and payment of the price; exemptions; supplementary
rules concerning the avoidance of the contract; supplementary rules coticerning
damages; expenses (the expenses of delivery sholl be bome by the eelier,
whereas nll expenses after delivery shall be borne by the buyer); preservation
of the goods.

The final six srticles of the Uniform Law comprise Chapter VI which contains
crucial provisions on pasing of the risk, The first and basic provision of
Chapter VI states that where the risk hos passed to the buyer, he chall pay
the price notwithstanding the loes or deterioration of the goods, unless this
is due to tke act of the seller or of some ather person for whose conduct the
seller is responsible.

The major differences between the provisions of the Uniform Law on Bales
adopted by the April 1964 Conference and the provisions of the Dnited Blates
Upiform Commercial Code, currently the law of 20 Btates and the District
of Columbin, sre underscored by the foct that the Uniform Law is charac-
teriged by brevity and geperalily when comparsd with the language in which
the comparable rules of the Code has been cast. The most poteworthy of
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thmmaiordiﬂemeesinthapmcﬁoeufnur%deofmﬁnzmlwmmko!
!mdhecﬂyiummao{obwvnblennduniwrwlwmmrdalevmulﬂm
“shipment” and “receipt” of goods, wheresa the Uniform Yaw in its come-
upondinxpmvis‘onaiseonchedmominbemofnbstnotwmmmu By snd
lnrge, the provisions of the Uniform Law &te roctsd to sn inordinate degres
in general prindplmthutdonotreﬂactclearbreuough commercini realities of
international traffic in the world of today.

Although the delegations at the April Conference tended to preserve in
favor of the seller the imbnlance between the rights and obBgations of the
sefler on the one hand and of the buyer on the other, in the finsl days the
plight of the buyer received congideration, some of it hastily conceived. All
things considered, it would appear unlikeiy that the Uniform Act will prove
aceeptable to Amesicn’s governmental, commercial, and legal organizations
because its many unclear and unworkable provisions do not mest the current
needs of commerce and beeause it varies 80 markedly in its approach and
content from our Uniform Commercisl Code. However, this is not to sy
that the Conference failed to provide positive results. The Conference deon-
strated the mbility of many countries to work together in trying to unify the
iaw of internstional sales. Their serious cooperative efforts and mutunal under-
planding at the Conference are reficcted in the dunl official texts, in French
gnd English, embedying the same concepts rather than literal language transin-
tion. These are and will continue to be an important meana of harmoniring the
differences between the civil and common law gystems.

IV. Uniform Law on the Formation of Contracts for the International Sale of
Goods

From the standpoint of the Government of the United States, the text of
this Uniform Law as presented to the April 1964 Conference left much to be
desired. In the first place, it did not ploce sufficient emphasis on the fact
that ngreements in the are of mles nre not always formed by the matching
of an offer and nn acceptance, and failed to appreciate the role of conduct of
the parties in esteblishing agreement sufficicnt to constitute a contract for
emle even though the moment of its wsking is undetermined. Becond, its pro-
visions showed a Inck of ndequate cognitance of the imporinnes of course of
desling and usage of trade with respect to a contract for sele. Third, it did not
contain any provisons with respect to the problems of modifieation and
waiver of an pgreement nor with respect to the problems of the delegation of
performance and the assignment of rights of an agrecment.

In the messions of the Formation Committee, the United States representa-
tives were partiafly muccessful in: (1) convincing that Commitiee of the
desirability of giving the proper significance to s course of dealing between
purties and any usage of trade in the vocation or trade in which they are
engaged or of which they are or ghould be pwere, as giving particular mesning
to and supplementing or quslifying terms of an egreement and thus of an offer
or an scceplance; (2) adopling the principle with respect to the problem of
scceptances which contain sdditions, limitations or other modifications, that
normally an sceeptance should be operative as Bn acceptance even though it
states terms additionsl to or different from thoce offered or zgreed upon in 8
prior cumversation, unless the scceplance iz expressly made conditional on
assent to the additional or different terms or unless the offer has expressly
limited cceptance to the lerms of the offer or unless the additional terms
materially alter the original offer;” (3) while no particular form is necessary
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for an offer or an acceptance or indeed for the contract itzlf; it would be
useful to have some small note or memorsndum to indicate'at least that a
contract had been made, and the langusge ultimately adopted ehould not pre-
clude the operation of & relevant statute of frauds in s common:law juriadiction.

However, in plenary sessions, these points were blunted sad to & - certain
degree undermined op the pretext that corresponding or related provisions
adopted in the Sales Committee would be at variance with what the Forms-
tion Committee was about to adopt. For example, the definition of wsmge in
Article 13 of the Uniform Law on the Formation of Contracts for the Inter-
petions! Sale of Goods ss finally sdopted by the Conference lost its American
flaver and beeame o replica of the provision on usage worked oul in the Salea
Committee for the paragraphs of Article 9 of the Uniform Law on the
International Sule of Goods.

One of the major aspects of the Uniform Law on Formstion adopted by
the Conference which is of particulsr interest to the United Btates concerns
the statute of frauds question, ns handled in Article 3, which states, in the
Trench text: “Avcune forme n'est preserite pour l'offre et I'acceptation . . . 7,
but which is alightly emplified in the English text, which reads: “An offer
or an sceeptance need not be evidenced by writing and ghall not be mubject
to sby other requirement as to form . . .." Another of ita major aspects, of
perbeps more significance ns far as United States interests are concerned,
involves Article 7, which estoblishes the rule that an acceplance eontaining
additions, limitations or other modifieations ghall be a rejection of the offer
and shall constitute & counter-offer, but sets up, a8 an exception to the rule,
thet & reply o an offer which purporis to be an aceeptance hut which containas
additionz] or different terms which do not materislly alter the terms of the
offer shall constitute an aceeptance unless the offeror promptly objects to the
discrepancy and that, if he does nob so object, the contract’s terms shail be
the terms of the offer with the modifications contained in the acceptunce.

As zet forth below, in the pamgraph of our CoNcLUBIONE AND RECOMMENDA-
mions dealing with the festures differentinting provisions of our Uniform
Comumercial Code from the corresponding provisions of the Uniform Law en
Formation, the chances that this Uniform Low will prove seceptable to legal
orgnnizations of the United States are deemed to be slight. While the four
differences nre not bo substantisl individuslly, they are relatively numerous
in view of the fact that here is o Uniform Law containing only thirteen articles,

V. Conventions

It was not a foregone conclugion that there would be two uniform laws
emerging from the Conference until after the Conference had opened. In fact,
the tentative United States observations on the draft Uniform Eaw on Ssles
had pointed out that it would be wise, in view of the close interrelationship of
the Uniform Loaw on Formation and the one on Sales, that further consideration
be given at the Conference to the feasibility of merging the draft on Formation
with the Bales draft. Accordingly, the iden of having two uniform laws and
incorporating them in two peparate conventions did not jell until after the
mid-way point in the Conference. A basic reacon for devising and maintaining
this system of preparing two Conventicna woas the desire to give States n
greater amount of choice in adopting the output of the April Conference-~if
one of the Conventions was ncteptable, then n particular Btate could ratify
or accede o it without prejudice to ita porition vis-u-vis the other Convention,
and thus the task of obtaining the maximum number of Parties posible to
these legal instrumenta would be facilitated.
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The finel provisions of the two conventionn—the Convention relating to a
Uniform Law on the Internationsl Bala of Goods and the Convestion relating
to & Uniform Law on the Formation of Contracts for the Internationsl 8als of
Goods—are substantially identical. They provide, inter alia, for the Conven-
tions to be open for sigoature by all Btates vepresented st the April 1084
Conference and open to accession by all States membery of the United Nations
or any of its Specialised Agencies, and for tha conventions to come into force
six months after the date of deposit of the fifth instrument of ratification or
sccession. In Article B of both Conventions each Contracting Sinte agrees
to incorporate into its own legislation, in accordsnce with ils constitutional
procedure, not later than the date of the entry into force of the respective
Convention in respect of that State, the Eniform Law on Bales or on Formation,
&8 the case may be.

The Final Act of the April 1884 Conference has s unique link to one of the
two sforementioned Conventions—the Bales Convention—.snd the provisions
for revision of the Umiform Eaw incerporated therein. This link is found in
Recommendation IT in the Annex to the Final Act. In the two paragraphs
comprising this Recommendation, proposed by the delegution of the United
Stutes of America at the conclusion of the Conference, provision is made for
the appointment by the Rome Institute of & specinl committee to take action
designed to enhance and improve the cpemtion of that Uniform Law and to
promote the unifiention of law on the international sale of goods.

IH. ConNcLusioNs AND RECOMMENDATIONS

Many of the problems that worried the United Btates delegation in the
course of the April 1964 conference grew out of the preference shown in the
1962-1063 draft uniform law on Bales for abstract concepts rather than conerete
procedures central to international vommerciaj practice. The United Btatea
initial written observations on the Ssles draft, issued ar n conference document
by the secretariat at The Hague shortly before the opening of the conference,
concerned themselves in latge mensure with the basie problems of realism
and consistency with actus! commercial practice in the world today. These
observations, as well as & number of formal amendments and informal sugges-
tions mede later, were treated with some meesure of respect by most delega-
tions st the conference but they had no impact whatsoever on the fundamental
structure of the draft uniform law on Bales, Failure to make any great impres-
sion on the text of this, the most important of the twe instruments formuleted
at the conference, was becouse certain Western European delegations were
really in control of the Working Group for the Committee cn Bales and they
wera not receptive to any pew ideas that might hinder the timely completion
of the text of the uniform law on Sales and its adoption by the conference.
Because of the long history of the draft uniform lnw on Bales, these delegations
had developed vested interssts in its basic formut and naturslly tended to
resist changes, particularly those propesed by the delegation of » country that
had shown an official interest in the work only st the sleventh hour. This
consideration was far less prominent with respect to the draft uniform law on
the formation of contracts of sale. Numerous ruggestions proffered by our
delegation in Formation committee sessions were accepted in whole or in
part, although the effect of these changes we were able to make in the Rome
Institute text being considered by the conference was diluted to some uxtent in
the finsl plenary sessions primarily through the efferts of ceriain Western
European delegations.
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In esmznce, it was the lateness of the hour at which we decided to participate
in the April 1084 Conference and the Joog period of yezs over which the other
perticipants had been working on the draft Uniform Law for the International
Sale of Goods which made it impomible for us io acoomplish our first objective
of bringing this uniform law joto harmeny with the eales article of the Uniform
Commercisl Code of the United States of America.

The fact that only five instruments of ratification or scvession bre vequired
ta bring into force the Convention relating to » Uniform Law oo the
Internationn! Bale of Goods, under Article X thereof, would seem to indicate
that the Uniform Law on the International Sale of Goods which forms the
Annex thereto has a good chance of obtaining a sefficient measure of acoeptance
to become a viable instrument. However, many governments which partici-
pated in the formulation of this instrument and ita companion-piece, the
Convention relating to & Uniform Law oo the Formation of Contracts for the
International Sale of Goods, the Uniform law which ferms Annex I of the
aforementioned Convention, may upon reflection discover that during the
hectic closing hours too many errors and shortcomings found their way iato
the complex statutory structure of both these instruments to ensble them to
become Parties to such instruments in the sboence of further work on
those texts.

Hegardless of whether the Convention relsting to s Uniform Law on the
International Sale of Goods wins apy messure of substantinl acceplance or
not, the American proposal currently embodied in Recommendation II of the
Final Act of the Diplomatic Conference on the Unification of Law Governing
the International Bale of Goods will have a profound effect. That propossl, as
sdopted by the Conference on the final day, April 25, 1984, provides that: (a)
in the event the aforementioned Convention enters into force by May 1, 1835,
the Rome Iustitute will establish s committee composed of representatives of
Governments cf interested States to review the operation of the Uniform Law
with 8 view to initiating & revision of it; snd (b} in the event that the
Convention dees not enter into force by this date, the Rome Institute will
establish & committee composed of representatives of Governments of inter-
eated States to consider further eppropriate action to promote the unification
of Iaw on the international sule of goods.

On the basis of this popular proposal elone one can state confidently that
the role of the Government of the United States in the Rome Institute, aa well
as in the Hague Conference, hos been enhanced by our perticipation in the
April 1964 Conference and thet the relutionships which individusl members
of the delegation have developed with the representatives of the other nations
attending the Conference will be useful to us in connection with the work
of these organizations in the foture,

As for the Uniform Law on the Formation of Contracts for the International
Sule of Goods, it can in our view be of little usefulness to us as a nation if
the Government of the United Ststes does not accept the much more significant
Uniform: Lsw on the International Scle of Goods as well. Moreover, there
sre four distinet differences between the Uniform Law or Formation and
wimilar provisions of our Uniform Commercial Code. These differences render
questionable from our standpoint full acceptability of that Uniform Law:
{a) it mokes pcceptance, other than by shipmeat or act, effective upon receipt
of a declarntion by the offeror mather than upon the sending of s declaration
to the offeror; (b) it contsins no statute of frauds provision and in plensry
sessions the Izoguege of Article 3 prescribing no requirement aa to form for
the offer and seceptance was deliberstely tightened 12 order to undermine the
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effect of the rejection in o Formation commities mation of a proposal to tote
specifically that writing wes not required; (¢} it expands the comespt of &
firm offer somewhnt beyond that sct forth in our Uniform Commercind Code,
&8 p concemson for the genersl revocability of offere; (d) it contains no provizion
similar to the Uniform Commercial Code's Bection 24207 cn the role of the
conduct of the parties in establishing a coutract of male not otherwiss estab-
lished by the writingn of the parties; and it Jeaves out any mention of written
confirmations eent after the conlract is concluded,

In short, while the United Bintes delegation ot the April 1868 Conference
was unsucceasful in repliging ita first objective—to obtain formulation by the
Conference of a uniform law or laws acceptable for use in the United Btates,
it made known ita position on the major aspects of the instraments formulated
et the Conference in an effective and timely fushion, with the result that the
delegation accomplished more than had been anticipated but less than we had
hoped. An zchievement of the Conference not to be underestimated was the
emergence of an Eoglish-langunge text of thess instruments on e par with
the original French texta, It is recommended that United Btates delegntions 1o
future conferences and meetings of the Rome Institute and the Hogue Con-
ference on Private Internationn] Law be instructed to seek to consclidste thie
important gnin for the English-spoaking community. In this connection the
fact that about half of the delegnlion epokesmen at the April Conference used
English rather than French in meking their interventions gives ground for
optimimn in our efforta to provide gennine English-French concaptus] eguiva-
lents and equality in the drafting of internationsi legel instruments.

Bubmitted to the Becretary of Btate
Ricmaep D, Keanwey,
Chairman of the Delegation
December 1, 1964

The Secretary of State has authorized the publication of the above
a8 a part of your Committee’s report.

Respectfully submitted,
James C. Drzenporr, Chairman
Jog C. BArmETT
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REPORT ON CONFERENCE PARTICIPATION IN
ACTIVITIES RELATING TO UNIFICATION OF
PRIVATE INTERNATIONAL LAW =

It is our information that a substantial number of the Commis-
sioners, answering the questionnaire of the Chaivman of the Execu-
tive Committee respecting the suthority of the Conference to partici-
pate in activities relating to unification of private international law,
were of the opinion that this activity is not within the power of this
Conference. We believe such fecling may have besn the result of
the form in which the questionnaire was submitted to the Commis-
sioners.

We submit that participation, to the extent that the Conference
will be requested to participate, is not only within its power, but is
essential o the most efficient performance of the duties of this Con-
ference to the several States,

In this connection, the following points should be kept in mind:

(1) The United States, under nuthority of & joint resolution of
the Congress, is now, or shortly will be, a member of both
The Hague Conference on Private International Law and
The International Institute for the Unification of Private
Law, generally referred to as The Rome Institute, Establish-
ment of United States policy for participation in these inter-
npational organizations is and will be the official responsibility
of the Department of State.

(2) The Department of State herctofore has been concerned only
with public international law and, therefore, lacks history,
background and experience in the field of private law.
Officials of the Department of State prefer to and will look
to the private Bar for advice and assistance in performing
the task falling upon the Department by reason of adoption
of this joint resolution.

(3) Officials of the Department desire that this advice and assist-
ance be furnished primarily by & representative cross-section
of the private Bar, rather than by the legal staff of the
Depariment or of private business interests.

(4) The officials of the Department recognire that most, if not
all, areas in which international unification of private law is
likely to be undertaken fall generally within the Jaw-making
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(5)

(6)

{7}

8)

function of the Btates whether this be the result of tradition
or of constitutional limitations,

It is only the United States that has constitutionsal power to
negotiate with other nations. The individual Btates in the
absence of Congressional authority do not possess such
power, yet citizene of the several Btates are vitally affected
by rules of private international law that govern trade,
investments and socisl intercourse. Citisens of the United
States living, or even traveling, beyond its borders camy
their law problems with them, but not necessarily their law.
The same is likewise true of nationals of other countries
traveling or residing in the United Btates. Today, in point
of travel time, London, Paris and Amsterdam are as near to
New York as are Los Angeles and Ban Francisco.

Latest available figures indicate that United Biates capital
invesied abroad is in the neighborhood of $50 billion.
Foreign trade, including imports and exports, amounts to a
total of more than half that sum annually. Every citizen
of the United States engaged in commerce, travel or the
production of goods that enter into foreign commerce has a
stake in the rules of law applicable in the geographical areas
in which he travels, trades or investa. The same iz likewise
true of citizens of other nations traveling, trading or invest-
ing in the United States. In the latter case this mesns the
rules of law applicable in each of the jurisdictions represented
in this Conference.

Unifying or harmonizing the rules of law between nations
presentas the same problem as drafting uniform or model
acts for adoption by the several Btates. This Conference
is the only law group in the United States that has back-
ground and experience qualilying it to advise the government
of the United States in this area.

Heretofore organizations undertaking to unify or harmonive
rulea of private law on an international basig primarily have
used the Convention device but this need not be the only
method. Indeed, serious consideration in now being given
to devizing drafting technigues similar to those used by this
Conference. For example, desirable rules have been put
into effect in the United Kingdom by Parliamentary enact-
ment into the internal law of Great Britain, rather than by
ratification of multi-lateral conventions. This was done for
exactly the same reason that this Conference promotes uni-
formity of Btate laws by voluntary cooperation among States,
Legislative drafting by this Conference always involves re-
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{10}

{(mn

12)

search into, and comparative study of, the lew
States in order that existing differences may -
harmonised and sound results attained. Indeed, ik
studies of the law of other countries have 'be ‘made by the
technicians and drafting committees of lils Conference as an
aid to the drafting of sound legislation for the Btates. As
an example, we can poict to our draft ‘on enforcement of
foreign judgments. During the drafting steges of this sct
the Committee drew heavily upon the experience in the
Domirion of Canada whose ceniral gnd provincial govern-
mental structure has some characteristica common to our
Tederal-State relationship. To some extent at least, most
nations as well as sub-divisions thereof, borrowed from or
modeled after the rules oi law of otaer Btates and nations in
setting up their rules of private law. Upon admission to
Statehood, each of our States drew heavily upon the experi-
ence of other States in fashioning its own constitutional
structure and legislative pattern. The very beginning of all
rules of law in the United States was the importation of the
civil law of France for Louisians and the common law of
England for the rest of the country. The birth of an idea is
not and should not be restricted by geographioal lines.

This Conference is and will remain a State body having for
its primary objective the atiainment of substantial uniformity
in State law. Knowledge of the concept prevailing elsewhere
will be helpiul to this attainment. If rules formulated else-
where ore good ones our States should feel free to use them.
The extent to which they are used furthers the unification of
private international law.

This Conference, thereforz, uot only has power and authority,
but it also has a duty to inform staelf op rules nnd proctices,
having force of law, that prevail within and beyond the
borders of the United States. Doing this will produce & by-
product that cau be utitized effectively by the Department of
State in formulating governmental policy for discharging
duties cast upon the United States 8s 3 responsible member
of the family of nations.

This Conference, although concerned with the uniformity
of law among the sister States, has nevertheless made valuable
contributions to the unification of private international law
without our being aware of having done 8o at the time drafts
were under consideration. We can peint to three instances
thet will serve as illustrations. Others might well be suggested.
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(13)

(a) Our Model Execution of Wills Aot was the inspiration
for, and the pattern of, a multi-lateral convention on
the same ewbject, which was approved by The Hague
Conference in 1980. The provisions of this convention
were carried into effect in the United Kingdom by the
Wills Act of 1063.

{b} The Uniform Commercial Code is well and favorably
known to legal scholars, nt least in Western Europe.
The Offer and Acceptance Provisions of Article II
furnished the inspiration for, and the basic patiern of
the draft of the Uniform Lsw on Formation of Con-
tracts for International Bale of Geods, which was
approved st & diplomatic conference held under the
sponsorship of the Government of The Netherlands in
April, 1964,

(c) The Model Water Use Act approved by this Conference,
is under consideration for enmactment in at least two
foreign countries.

Finally, many of the subjects taken up for the drafting of

uniform legislation in the international area are subjects

which under our Federal system have been traditionally in
the jurisdiction and domain of the States, SBome, or a major
portion, of acta so drafted, under our Federal system may
ultimately be considered for enactment into law solely by
legislatures of the several States. It is fully as proper for
this Conference to consider and participate in the develop-
ment and drafting of proposed iegislation for ultimate enact-
ment by the Btates through the international channels discussed
in this Report ns it has been in the past through the channels
and under the procedures followed by the Conference since

1892,

Such metivities as this Conference may undertake in the field of
unificativn of private international law are and will be indirect in
character and will be designed primarily to ennble this Conference

to do a better job for our States.

Respectiully submitied,
James C, DezExpORY
Jor C. BarreTT
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